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ENGROSSED SUBSTI TUTE HOUSE BI LL 2538

AS AMENDED BY THE SENATE
Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2010 Regul ar Session

By House Ecology & Parks (originally sponsored by Representatives
Upt hegrove, Tayl or, Eddy, Pedersen, Cibborn, Chase, and Spri nger)

READ FI RST TI ME 01/ 21/ 10.

AN ACT Relating to high-density urban devel opnent; anmendi ng RCW
82.02.020; adding a new section to chapter 43.21C RCW and creating a
new secti on.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. It is the intent of the legislature to
encour age hi gh-density, conpact, in-fill devel opnent and redevel opnment
wthin existing urban areas in order to further existing goals of
chapter 36. 70A RCW the growth managenent act, to pronote the use of
public transit and encourage further investnent in transit systens, and
to contribute to the reduction of greenhouse gas em ssions by: (1)
Encouraging local governments to adopt plans and regulations that
aut hori ze conpact, high-density urban devel opnent as defined in section
2 of this act; (2) providing for the funding and preparation of
environnental inpact statenents that conprehensively exanmne the
i npacts of such devel opnent at the tinme that the plans and regul ati ons
are adopted; and (3) encouragi ng devel opnent that is consistent with
such plans and regul ati ons by precludi ng appeal s under chapter 43.21C
RCW

p. 1 ESHB 2538. SL
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NEW SECTION. Sec. 2. A newsection is added to chapter 43.21C RCW
to read as foll ows:

(1) Cties with a population greater than five thousand, in
accordance with their existing conprehensive planning and devel opnent
regul ati on authority under chapter 36.70A RCW and in accordance with
this section, may adopt optional elenments of their conprehensive plans
and optional developnent regulations that apply wthin specified
subareas of the cities, that are either:

(a) Areas designated as m xed-use or urban centers in a land use or
transportation plan adopted by a regional transportation planning
organi zati on; or

(b) Areas within one-half mle of a mpjor transit stop that are
zoned to have an average mninmum density of fifteen dwelling units or
nore per gross acre.

(2) Cities located on the east side of the Cascade nountains and
| ocated in a county with a popul ation of two hundred thirty thousand or
|l ess, in accordance with their existing conprehensive planning and
devel opnent regulation authority under chapter 36.70A RCW and in
accordance with this section, nmay adopt optional elenents of their
conprehensive plans and optional devel opnment regulations that apply
W thin the m xed-use or urban centers. The optional elenments of their
conprehensi ve plans and optional devel opnent regul ati ons nust enhance
pedestrian, bicycle, transit, or other nonvehicular transportation
met hods.

(3) Amjor transit stop is defined as:

(a) A stop on a high capacity transportation service funded or
expanded under the provisions of chapter 81.104 RCW

(b) Commuter rail stops;

(c) Stops on rail or fixed guideway systens, including transitways;

(d) Stops on bus rapid transit routes or routes that run on high
occupancy vehicle | anes; or

(e) Stops for a bus or other transit node providing fixed route
service at intervals of at least thirty m nutes during the peak hours
of operation.

(4)(a) Acity that elects to adopt such an optional conprehensive
plan elenent and optional developnent regulations shall prepare a
nonpr oj ect environnental inpact statenent, pursuant to RCW43. 21C. 030,
assessi ng and di scl osing the probabl e significant adverse environnent al
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i npacts of the optional conprehensive plan elenent and devel opnent
regul ations and of future devel opnent that is consistent with the plan
and regul ati ons.

(b) At least one community neeting nust be held on the proposed
subarea plan before the scoping notice for such a nonproject
envi ronnental inpact statenment is issued. Noti ce of scoping for such
a nonproject environnental inpact statenent and notice of the community
meeting required by this section nust be nmailed to all property owners
of record within the subarea to be studied, to all property owners
Wi thin one hundred fifty feet of the boundaries of such a subarea, to
all affected federally recognized tribal governnments whose ceded area
is wthin one-half mle of the boundaries of the subarea, and to
agencies with jurisdiction over the future devel opnent anticipated
Wi thin the subarea.

(c) Incities with over five hundred thousand residents, notice of
scopi ng for such a nonproject environnental inpact statenment and notice
of the community neeting required by this section nmust be mailed to al
smal | businesses as defined in RCW 19.85.020, and to all community
preservation and devel opnent authorities established under chapter
43.167 RCW |ocated within the subarea to be studied or within one
hundred fifty feet of the boundaries of such subarea. The process for
community involvenent nust have the goal of fair treatnent and
meani ngful invol verent of all people with respect to the devel opnent
and inpl enentation of the subarea pl anni ng process.

(d) The notice of the community neeting nust include general
illustrations and descriptions of buildings generally representative of
t he maxi mum bui | di ng envel ope that will be all owed under the proposed
pl an and i ndicate that future appeals of proposed devel opnents that are
consistent with the plan will be limted. Notice of the community
meeting nust include signs located on mjor travel routes in the
subar ea. If the building envelope increases during the process,
anot her notice conplying with the requirenents of this section nust be
i ssued before the next public invol venment opportunity.

(e) Any person that has standing to appeal the adoption of this
subarea plan or the inplenenting regul ations under RCW 36. 70A. 280 has
standing to bring an appeal of the nonproject environnmental i npact
statenent required by this subsection.

p. 3 ESHB 2538. SL
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(f) Gties with over five hundred thousand residents shall prepare
a study that acconpanies or is appended to the nonproject environnental
i npact statenent, but nust not be part of that statenent, that anal yzes
the extent to which the proposed subarea plan may result in the
di spl acenent or fragnentation of existing businesses, existing
residents, including people Iliving with poverty, famlies wth
children, and intergenerational households, or cultural groups within
the proposed subarea plan. The city shall also discuss the results of
the anal ysis at the community neeting.

(g) As an incentive for devel opnent authorized under this section,
a city shall consider establishing a transfer of developnent rights
programin consultation wth the county where the city is | ocated, that
conserves county-designated agricultural and forest |and of |long-term
commercial significance. If the city decides not to establish a
transfer of developnment rights program the city nust state in the
record the reasons for not adopting the program The city's decision
not to establish a transfer of developnent rights program is not
subject to appeal. Nothing in this subsection (4)(g) my be used as a
basis to challenge the optional conprehensive plan or subarea plan
policies authorized under this section.

(5(a) Until July 1, 2018, a proposed developnent that 1is
consistent with the optional conprehensive plan or subarea plan
policies and devel opment regul ati ons adopted under subsection (1) or
(2) of this section and that is environnmentally reviewed under
subsection (4) of this section nmay not be challenged in adm nistrative
or judicial appeals for nonconpliance with this chapter as |long as a
conpl ete application for such a devel opnent that vests the application
or would later lead to vested status under city or state law is
submtted to the city withina time frane established by the city, but
not to exceed ten years from the date of issuance of the final
envi ronnment al i npact statenent.

(b) After July 1, 2018, the immunity from appeals under this
chapter of any application that vests or wll vest wunder this
subsection or the ability to vest under this subsectionis still valid,
provided that the final subarea environnental inpact statenment is
i ssued by July 1, 2018. After July 1, 2018, a city may continue to
col | ect reinmbursenent fees under subsection (6) of this section for the

ESHB 2538. SL p. 4
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proportionate share of a subarea environnental inpact statenent issued
prior to July 1, 2018.

(6) It is recognized that a city that prepares a nonproject
envi ronnental inpact statenent under subsection (4) of this section
must endure a substantial financial burden. A city may recover its
reasonabl e expenses of preparation of a nonproject environnental inpact
st atenent prepared under subsection (4) of this section through access
to financial assistance under RCW 36. 70A. 490 or funding from private
sources. In addition, acity is authorized to recover a portion of its
reasonabl e expenses of preparation of such a nonproject environnental
i npact statenent by the assessnment of reasonable and proportionate fees
upon subsequent developnent that is consistent with the plan and
devel opnment regul ati ons adopted under subsection (5) of this section,
as long as the devel opment nmakes use of and benefits, as described in
subsection (5) of this section, from the nonproject environnental
i npact statenment prepared by the city. Any assessnent fees collected
from subsequent devel opnent may be used to reinburse funding received
fromprivate sources. In order to collect such fees, the city nust
enact an ordi nance that sets forth objective standards for determ ning
how the fees to be i nposed upon each devel opnent will be proportionate
to the inpacts of each devel opnent and to the benefits accruing to each
devel opnment from the nonproject environnental inpact statenent. Any
di sagreenent about the reasonabl eness or anmount of the fees inposed
upon a devel opnent may not be the basis for delay in issuance of a
project permt for that devel opnent. The fee assessed by the city may
be paid with the witten stipulation "paid under protest” and if the
city provides for an admnistrative appeal of its decision on the
project for which the fees are i nposed, any di spute about the anount of
the fees nust be resolved in the sane adm ni strative appeal process.

(7) If a proposed developnent is inconsistent with the optiona
conpr ehensi ve plan or subarea plan policies and devel opnent regul ati ons
adopt ed under subsection (1) of this section, the city shall require
addi tional environmental reviewin accordance with this chapter.

Sec. 3. RCWS82.02.020 and 2009 c 535 s 1103 are each anended to
read as foll ows:

Except only as expressly provided in chapters 67.28, 81.104, and
82.14 RCW the state preenpts the field of inposing retail sales and

p. 5 ESHB 2538. SL
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use taxes and taxes upon pari nmutuel wagering authorized pursuant to RCW
67.16. 060, conveyances, and cigarettes, and no county, town, or other
muni ci pal subdivision shall have the right to inpose taxes of that
nat ure. Except as provided in RCW 64.34.440 and 82.02.050 through
82.02.090, no county, city, town, or other nunicipal corporation shal

i npose any tax, fee, or charge, either direct or indirect, on the
construction or reconstruction of residential buildings, comrercial
bui | di ngs, industrial buildings, or on any other building or building
space or appurtenance thereto, or on the devel opnent, subdivision,
classification, or reclassification of |[|and. However, this section
does not preclude dedications of |and or easenents within the proposed
devel opnent or plat which the county, city, town, or other nunicipa
corporation can denonstrate are reasonably necessary as a direct result
of the proposed devel opnent or plat to which the dedication of |and or
easenent is to apply.

This section does not prohibit voluntary agreenents wth counties,
cities, towns, or other nunicipal corporations that allow a paynent in
lieu of a dedication of land or to mtigate a direct inpact that has
been identified as a consequence of a proposed devel opnent,
subdi vision, or plat. A |ocal governnent shall not use such voluntary
agreenments for local off-site transportation inprovenents wthin the
geographic boundaries of the area or areas covered by an adopted
transportation program authorized by chapter 39.92 RCW Any such
vol untary agreenent is subject to the foll ow ng provisions:

(1) The paynent shall be held in a reserve account and may only be
expended to fund a capital inprovenent agreed upon by the parties to
mtigate the identified, direct inpact;

(2) The paynent shall be expended in all cases within five years of
col l ection; and

(3) Any paynent not so expended shall be refunded with interest to
be calculated fromthe original date the deposit was received by the
county and at the sanme rate applied to tax refunds pursuant to RCW
84.69.100; however, if the paynent is not expended within five years
due to delay attributable to the developer, the paynent shall be
refunded wit hout interest.

No county, city, town, or other municipal corporation shall require
any paynent as part of such a voluntary agreenent which the county,

ESHB 2538. SL p. 6
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city, town, or other nunicipal corporation cannot establish is
reasonably necessary as a direct result of the proposed devel opnent or
pl at .

Not hing in this section prohibits cities, tows, counties, or other
muni ci pal corporations from collecting reasonable fees from an
applicant for a permt or other governnental approval to cover the cost
to the city, town, county, or other nunicipal corporation of processing
applications, inspecting and reviewing plans, or preparing detailed
statenments required by chapter 43.21C RCW__including_reasonable fees
that are consistent with section 2(6) of this act.

This section does not |limt the existing authority of any county,
city, town, or other nunicipal corporation to inpose special
assessnents on property specifically benefitted thereby in the manner
prescribed by | aw

Nothing in this section prohibits counties, cities, or towns from
i nposing or permts counties, cities, or tows to inpose water, sewer,
natural gas, drainage utility, and drainage system charges. However,
no such charge shall exceed the proportionate share of such utility or
system s capital costs which the county, city, or town can denonstrate
are attributable to the property being charged. Furt hernore, these
provi sions may not be interpreted to expand or contract any existing
authority of counties, cities, or towns to inpose such charges.

Not hing in this section prohibits a transportation benefit district
frominposing fees or charges authorized in RCW36. 73. 120 nor prohibits
the legislative authority of a county, city, or town from approving the
i nposition of such fees wwthin a transportation benefit district.

Nothing in this section prohibits counties, cities, or towns from
i nposing transportation inpact fees authorized pursuant to chapter
39.92 RCW

Nothing in this section prohibits counties, cities, or towns from
requiring property owners to provide relocation assistance to tenants
under RCW59. 18. 440 and 59. 18. 450.

Nothing in this section limts the authority of counties, cities,
or towns to inplenent prograns consistent with RCW 36. 70A. 540, nor to
enforce agreenents nade pursuant to such prograns.

This section does not apply to special purpose districts fornmed and

p. 7 ESHB 2538. SL



1 acting pursuant to Title 54, 57, or 87 RCW nor is the authority
2 conferred by these titles affected.
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